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That the work of the Legislative Committee adjusting the Code 
to the Constitution of 1904 was done with con- 
Omissions and scientious care, no one can doubt. But that 
Errors in the there are many verbal inaccuracies, obsolete 
Code of 1 904. practices, omissions and apparent conflicts and 
inconsistencies in the Code of 1904 is apparent 
to all who use the same. A few are as follows : 

First, § 3293 provides that the Court should have control over 
all proceedings in the office during vacation, etc. In Insurance 
Co. v. Barley, 16 Gratt. 363, it was held that "preceding vacation 
means the interval between the last two terms of the court." 
Why should the word "preceding" remain in the statute? If a 
mere clerical error should be corrected, why should an interven- 
ing term of the court obstruct this act of justice? 

Second : A will can nOw under § 2639a of Pollard's Code be pro- 
bated before the Clerk of a Circuit or Corporation Court. 

An appeal may be taken within one year from this order of 
the Clerk, to the Circuit or Corporation Court "who shall hear 
and determine the matter as though it had been presented to said 
Court in the first instance." 

By the terms of § 2544 it is provided that a Court may "with- 
out summoning any party, proceed to probate and admit the. will 
to record or reject the same." After a sentence or order under 
this section, a person interested who was not a party to the pro- 
ceedings, "may within two years proceed by bill in equity to 
impeach or establish the will." 

Under § 3454 an appeal to the Supreme Court is allowed from 
a judgment decree or order probating a will, and by § 3455 the 
time for taking such an appeal is limited to one year. 
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It is therefore possible to put off the final probate of a will 
four years and more. 

Why should two years be allowed in a proceeding taken in 
Court by the means of a suit in chancery — and only one year be 
given from the ex parte, and to a certain extent secret, probate 
in the Clerk's office ? Then again ; can a party interested appeal 
directly to the Supreme Court of Appeals from the Clerk's order 
probating or refusing to probate a will? He can appeal "as a 
matter of right" to the Court whose Clerk has made the order. 
Can he not also under § 3454 appeal directly to the Supreme 
Court? Why not? And yet was it so intended from the Clerk's 
order? 

A Clerk may admit a will to probate in his office, etc., but in 
case any attesting witness resides out of the State or is in con- 
finement, etc., etc., or is disabled from sickness, age or other in- 
firmity to attend the Court before which the same is offered, 
such Court may cause a commission to take his (the witness') 
deposition annexed to said will or a copy thereof and directed 
to any person authorized by law to take depositions in other 
cases, etc., etc. Now why should not the Judge in vacation or 
the clerk be allowed to issue such a commission and the section 
so changed as to read as follows ? 

Sec. 2537: When any will or any such authenticated 
copy is offered for probate, and a witness attesting same 
resides out of this State, or though in this State is in con- 
finement in another County or * corporation under: legal 
process, or is unable from sickness, age or other infirmity 
to attend the court before which the same is offered, or 
before the Clerk when the same is offered for probate in 
the Clerk's Office, such court, or the Judge thereof in vaca- 
tion, or said Clerk of such court, may cause a commission 
to take his deposition, to be issued annexed to the said will 
or copy and directed to any person authorized by law to take 
depositions in other cases ; the deposition of such witness 
shall be taken and certified as depositions are taken in other 
cases, except that no notice need be given of the time and 
place of taking same, unless it be in a case in which the 
probate is opposed by some person who has made himself ."? 
party; and the proof so given shall have the same effect as 
if it had been given in the court from which a commission 
may be issued. (Amendments in italics.) 
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And should not the other sections be amended so as to re- 
move ambiguity and to distinctly negative the probability of any 
appeal from the "order" of the Clerk, to the Supreme Court? 
The question as to limitation of suit and appeal should also be 
settled by plain unambiguous language. 

Third, § 2547a provides that the title of a bona fide purchaser 
without notice and for valuable consideration, of real estate, 
from an heir at law of a supposed intestate shall not be affected 
by a devise made by a decedent unless within seven years the 
will devising the same, etc., shall be offered for probate in the 
Court having Jurisdiction, etc. 

Sec. 2667 provides that "Any heir or devisee who shall 
sell or convey any real estate, which, by this chapter, is made 
assets, shall be liable to those entitled to be paid out of said 
assets for the value thereof with interest; in such case the 
estate conveyed shall not be liable if the conveyance was 
bona fide and at the time of such conveyance no suit shall 
have been commenced for the administration of the said as- 
sets nor any reports have been filed as aforesaid of the debts 
and demands of those entitled." 

Now it may be said that § 2547 relates only to the rights by 
the devisees under a will whilst § 2667 relates to the rights of 
creditors. It may be true, but is there not an ambiguity which 
could be easily cured? 

And again is not seven years an unconscionably and unreason- 
ably long period in which to leave the title to real estate of a 
person dying, supposably intestate, unsettled? What lawyer can 
approve the title to a tract of land sold by the heirs at law of 
an intestate until seven years after his death? 

Now these are three instances of ambiguities or inaccuracies 
which have come directly under the observation of the writer. 
Are there not many more? The Register is exceedingly anx- 
ious to hear from any lawyer who has had occasion to find an 
error, inaccuracy or ambiguity in the Code of 1904. It invites 
correspondence on the subject. It will be glad to comment fully 
upon any suggestion made and to publish the draft of any bill 
embodying an amendment or modification of the Code, so that 
it can be thoroughly considered by the profession, approved, 
condemned, changed or amended and then submitted to the 
Legislature. 
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The eleventh commandment — and the greatest of them all, 
some impious person has said — is "Thou shalt not he found 
out." It is violated perhaps as often as all of the other ten. The 
eleventh Amendment to the Constitution of the 
The Eleventh United States seems to be well-nigh as useless as 
Amendment, the unwritten commandment of the same number. 
"When is a state not a state?" is a conundrum 
the Federal Courts seem to have little difficulty in answering 
of late years. The Minnesota cases — "Ex parte Young" — 
seemed to settle one phase of the conundrum when the Attorney 
General was enjoined from proceeding under a state law against 
a Railroad Corporation and the State, to use Harlan's vigorous 
language in his dissenting opinion, "had manacles put upon it." 

And now South Carolina has been taught that nullification is 
the real thing when the Federal Court steps in. Judge Pritchard, 
whose name seems somewhat familiar in regard to Corporation 
Commission decisions, is again at the fore in the "Dispensary 
Case" in South Carolina. That State, which had been conduct- 
ing a saloon business, determined to retire from it and leave the 
field clear to the "blind tiger." 

A commission was regularly appointed to collect the funds 
of the defunct dispensaries, close out the assets and pay the 
creditors. A creditor in another state applied to Pritchard, J., 
for an injunction and receiver, which was promptly granted, and 
the funds and property of the State in the hands of the commis- 
sion taken charge of by the Federal Court. An appeal was taken 
to the Circuit Court of Appeals, the Chief Justice sitting with the 
Court, and Judge Pritchard's decision affirmed. 

An appeal will of course be taken to the Supreme Court and 
some very interesting questions will be presented. One is, can 
a state engage in business ? Why not ? There is nothing in the 
Federal Constitution to prevent it. States have held interests in 
railways, waterways, convict leases, waterworks, gas works, 
bridges and turnpikes, and no question raised of their power so 
to do. 

The eleventh Amendment did not limit a state's activities in 
any way. It did limit — and was intended to limit — the power 
of any one to hale its officers or its property before a Federal 
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tribunal. And yet we see its express terms frittered away by 
judicial decisions until it becomes a mere nullity. There can 
be no question that the property of the State and of the State 
only is now in the hands of the Federal Court, at the instance of 
a creditor of the State. 

"You take my house when you do take the prop, 
That doth sustain my house." 

If a State's assets can be sequestered by a Federal Tribunal 
and yet the State not held to be sued, it is easy to construe a State 
not to be a State when it has money and owes it. 

A curious inconsistency will doubtless be found in the deci- 
sion of this cause and most of those on the "Police Power." The 
Supreme Court of the United States and most State courts have 
gone to extreme lengths in holding that the State could do al- 
most anything it chose with the liquor traffic in its exercise of 
the police power. South Carolina in exercise of that power took 
absolute charge of the liquor traffic within the State. Its sover- 
eign right to do this has never been judicially denied. Yet the 
Circuit Court of Appeals holds that by exercising its police power 
in this direction, it ceased, quoad the proceeds of sales of liquor 
and as to the liquor itself, to be a sovereign state and became 
amenable to the process of the courts. 



The Register is very much pleased to receive letters from 
its subscribers at all times and on all subjects. The faults of 
which it may be guilty can only be corrected by having attention 

called to them.' One valued subscriber calls 
Correspondence, our attention to the fact that our editorial 

in the September number on "The' Practice 
in the English Courts" may be misconstrued. He thinks the 
careless reader may suppose that the committee of the Bar As- 
sociation recommended the adoption of the English Practice 
Act. We do not think our language capable of this construc- 
tion, but to remove all doubt, we publish the report of that Com- 
mittee in the present number. We hope to have space later on 
to publish the report of the Committee of the American Bar 
Association on the same subject. 
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Our editorial on the Richards case was based on the newspaper 
report of the trial. We ought to have known better than to 
trust to the daily newspaper for any accurate report of a law 
case; but the statement was distinctly made in a leading Vir- 
ginia paper that the Judge teas a witness at the last trial. We 
are glad to publish a letter from one of the learned counsel giv- 
ing an interesting feature of this case. 

The Register wishes to be the mouthpiece of the profession. 
It invites correspondence and articles upon legal subjects from 
the lawyers in the State. It welcomes criticism, adverse as well 
as friendly. It wishes to be talked about and written to. Alci- 
biades cut off his dog's tail to attract the attention of the fickle 
Athenians when they ceased to make him a topic of conversa- 
tion. He understood the value of advertising. The Register 
owns no dog, but a savage wit who happened to hear our dicta- 
tion suggests that the curtailment of ears might accomplish the 
same purpose. The office boy must take notice. 



The opinion of Judge Goolrick of the Fredericksburg Corpo- 
ration Court in regard to the qualification of electors in the local 
option .election held in that city in May, was 
Qualification of published in The Register of last month. 
Voters — Special The learned judge agrees with the conclusion 
Elections. reached by The Register in its May number, 

1908, that the so-called "Ward Law" is un- 
constitutional. A further reading of the opinion — which is an 
exhaustive and able one — makes it hard to see how any other 
conclusion could have been reached in view of the language of 
§ 18 of the schedule, and of the authorities quoted in the opinion. 

A writer in Volume 14, L. R. A. (new series), p. 850, in an- 
notating the case of South Carolina v. State Board of Canvass- 
ers, takes the ground that this last-named case is against the 
weight of authority, and that the words "all elections" imply 
merely the elections for the selection of officers and that elec- 
tions for the decision of some stated proposition need not be 
conducted under the formal and prescribed rules for elections 
for the selection of officers. The cases cited in the note seem to 
bear out the annotator's conclusions. The arguments used by 
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the courts, however, as cited, do not, to the writer, seem conclu- 
sive or of any great strength. The courts, of late years, seem 
in many instances to amend rather than to construe constitu- 
tions, carrying the argument ab inconvciiienti to a very danger- 
ous extent. It is much safer to construe plain language by its 
plain intent, than to write into it a meaning, which may seem 
to save trouble and carry out a legislative enactment, but which 
to the ordinary mind seem to make it the very opposite of what 
it says. 

That the schedule is a very part and parcel of the Constitution 
seems beyond question. "ALL elections held after this con- 
stitution goes into effect" would seem — if the English language 
means anything, every election for which no different provision 
is made in the instrument itself. If the words had been "elec- 
tions under the provisions of this constitution," there might have 
been some reason for the contention that elections especially 
provided for by Legislative enactment did not come under the 
purview of § 18 of the Schedule. 

But in case of local option elections the constitution itself au- 
thorizing the Legislature to enact local option or dispensary lazvs, 
must have had in mind that elections were the very soul and life 
of such laws and must be held in order to carry them out. ' Yet 
knowing this, it was silent as to any authority of the Legislature 
to prescribe the qualification of electors at such election; and 
provided that in all elections held after the constitution went 
into effect, the qualification of electors were to be those required 
by Article Two. This very allusion to local option laws it seems 
to us is a strong argument in favor of the construction placed 
by Judge Goolrick upon § 18 of the Schedule. 



It is much to be regretted that the lawmaking bodies of these 
United States should not be brought in some 
The Lawyers and way to an. entente- cordiale with the Law 
the Legislature. Associations. "The General Council of the 
Bar" in England is a body recognized as 
representative by the judges and the Legislature. This Council 
is a consultative and advisory body constituted by regulations, 
approved by the Bar in general meeting. 
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"These regulations provide that the Council shall be the 
accredited representative of the Bar and that its duties shall 
be to deal with all matters affecting the profession and to 
take such action thereon as may be deemed expedient. The 
Council consists of (1) official members, namely the At- 
torney General and Solicitor General while remaining in 
actual practice at the Bar. (2) Nominated members, 
namely sixteen practicing barristers, of whom four are to 
be nominated by the Masters of the Bench of each of the 
four Inns of Court. (3) Elected members, namely forty- 
eight practicing barristers to be elected by the whole Bar. 
(4) Additional members, namely, such barristers in actual 
practice, not to exceed six in number, as the Council may 
consider it desirable to appoint by reason of their parlia- 
mentary or professional position, or by reason of their rep- 
resenting any circuit, or section of the Bar not adequately 
represented. The Council as a rule meets fort-nightly dur- 
ing the sittings of the Court and does its work through 
various committees. Since 1894 it had acted as the repre- 
sentative of the Bar and answered questions and laid down 
rules, regulating the etiquette and practice of the profession, 
though it possesses no direct disciplinary power. Its rules 
are only matters of . etiquette and not of law and are not 
binding outside the profession. It also examines aiid re- 
ports on current legislation. The Council is recognized as 
representative of the Bar by the judges and the Legislature. 
It chooses one of the three persons who advise and assist 
the Lord Chancellor in the making of rules under the Land 
Transfer Act of 1875, along with the Registrar of the Land 
Registry and one of the judges of the Chancery Division; 
and by virtue of the articles of association of the Incorpo- 
rated Council of Law Reporting and the subsequent resolu- 
tion, 6f that Council, nominates two barristers for appoint- 
ment by the Incorporated Council of Law Reporting to be 
members of that Coun'cil. One of the members of the gov- 
erning body of the University of Liverpool is appointed by 
this body and it also chooses one of the members of the 
Committee with the advice and assistance of which rules 
of the court under the Criminal Appeal Act, 1907, are to 
be made. (The Laws of England — Halsbury. Vol. 2, 
page 368-9.) 

How much hasty and ill-conceived legislation might be pre- 
vented if in our own State it could be carefully considered by 
such a Committee? And in the event that the Court of Appeals 
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should ever be called upon to carry out the suggestions made by 
the majority of the Committee on the English Practice Act, how 
much assistance could be afforded that Court and how much 
their labors would be lightened if a carefully selected Com- 
mittee of the Bar Association could be called in to aid them ? 

Should not the Virginia Bar Association put forward an effort 
to bring itself in some way in touch with our General Assembly 
and the Courts? 



NEWS OF THE PROFESSION. 



Mr. William Gordon Mathews, of Charleston, West Virginia, has 
been nominated by acclamation by the Democratic Convention at 
Wheeling to succeed Judge H. C. McWhorter as Judge of the Su- 
preme Court of Appeals. He is held by those who knew him to be 
peculiarly fitted for the discharge of the onerous and important du- 
ties incident to this office, and the action of the convention is 
indorsed by members of the bar throughout the State. 

Mr. Mathews, though a young man, is possessed of those quali- 
ties which adorn and dignify the bench. He comes of a family pos- 
sessed of marked legal ability and scholarly equipment. His father 
was the late Henry Mason Mathews, formerly Attorney General, 
and later, Governor of West Virginia, a brother of the late Alexan- 
der F. Mathews; the two brothers composed the firm of Mathews 
& Mathews of Lewisburg, recognized for many years as one of 
the ablest law firms in the two Virginias; his grandfather was Judge 
Joseph L. Fry, of Wheeling, a distinguished jurist. Having chosen 
the legal profession, he attended the Georgetown Law School, and 
afterwards entered the University of Virginia, graduating with dis- 
tinction before attaining his majority. For more than ten years, 
as a member of the firm of Mollohan, McClintic and Mathews, he 
has actively participated in a very extensive practice in both State 
and Federal courts. 



